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Judgement

PER: SH. L. N. GUPTA, M(T) & SH. HARNAM SINGH THAKUR, M(J)

Oriental Bank of Commerce (for brevity, the “Applicant”) has filed the
present application under Section 7 of the Insolvency and Bankruptcy Code,
2016 read with Rule 4 of the Insolvency and Bankruptcy (Application to
Adjudicating Authority) Rules, 2016 with a prayer to initiate the Corporate
Insolvency process against M/s Nuway Organic Naturals (India) Ltd. (for

brevity, the “Respondent”).

2. The Respondent namely, M/s. Nuway Organic Naturals (India) Limited
is a Company incorporated on 10.07.1995 under the provisions of the
Companies Act, 1956 with CIN L22012PB199SPLC016755 having its
registered office at N.H. 1, Mile Stone 232, Delhi-Amritsar, Village Devi Nagar,
Rajpura, Punjab- 140401, which is within the jurisdiction of this Tribunal.
The Authorized Share Capital of the Respondent Company is
Rs.20,00,00,000/-, and the Paid-up Share Capital is Rs.16,15,46,750/-, as

per the master data annexed with the application.

3. In the application, it is averred by the Applicant that it had sanctioned
various Credit Facilities for an aggregate amount of Rs. 4 Crores, Term Loan I
of Rs. 13.92 crores, Term Loan II of Rs. 2.48 crores, and Term Loan III of Rs.
3.89 crores to the Respondent. Thus, the total credit limit sanctioned by the
Applicant bank in favour of the respondent are to the tune of Rs. 24.29 crore

as per the last Sanction Letter dated 14.03.2016.
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4. The detailed particulars of the unpaid Financial Debt including the total

amount of default and the date

of default as claimed by the applicant in Part

IV of the application reads thus:

1 §

2 | AMOUNT CLAIMED TO

BE IN DEFAULT AND

THE DATE ON WHICH

THE
OCCURRED

DEFAULT

T (ATTACH

THE WORKINGS FOR
COMPUTATION OF
AMOUNT AND DAYS OF

DEFAULT IN TABULAR

FORM)

The Corpo;'uto Debtor was sanctioned various
creditc facility by the Petitioner Fln;;cial
Creditor. As the Corporate Debtor defaul.ed in
the payment of interest and principal nfnount
which resulted in classifying account l;; NPA

PSS S
by the Financial Creditor on 30_.';6.2017.

Thereafter demand notice under secti)frn 13 ()
of SARFAESI Act, 2002 dated 01.0’2;:1017 was
issued by the Financial C:r‘edit-c}tlf o the
Corporate Debtor demanding an[f amount of
Rs.20.13,72,347.81 as on 30.08/2019 along
with futﬁre interest at the con'.ra;;tual rate along

with incidental expenses. j'Ba.nk account

: /
statements along with calcutation of interest

and  penal interest after tiie accounts were

classified as NPA mainthined as per the
3

provisions of Banker’s 130;t ks Evidence Act,

1891 are attached herewithias Annexure-I/3 2

(Colly). Same may be reac‘z\ as part of this
i

column. i1

‘ -
Table for working of default for all the

accounts of corporate debtor: \*
1. | Amount of Rs. 2-4.293 crores, vi@
disbursement 4 cred\it fa:cilities.
2. | Date of default Various : dates |
i which the default

5. As per Part IV of the application (ibid), the Applicant has claimed an

outstanding “financial debt” of Rs. 20,13,72,347.81. It has been added that

the Account of the Respondent Company was classified as NPA on account of

default on 30.06.2017. It is further submitted that on 01.07.2017, the

Applicant Bank issued the Loan Recall Notice-cum-Invocation of Guarantees

u/s 13(2) of SARFAESI Act, 2002, calling upon the Respondent and other

obligors to pay the defaulted amount.
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6. Insupport of its case, the Applicant has relied on the following documents:

(i) Copy of order CP (IB) NO. 265/Chd/Pb/2018 of NCLT Chd Bench
dated 28.02.2019;

(ii) Copy of Original Application against CD before DRT-III, Chd bearing
OA no. 2185 of 2018.

(iii) Copy of CIBIL Report of the CD.

(iv) Copy of sanction letters dated 02.01.2010, 01.10.2011,
11.03.2013 & ad-hoc Sanction dated 18.03.2013, 12.08.2013,
14.03.2016;

(v) Loan Recall Notice u/s 13(2) of SARFAESI Act, 2002 dated
01.07.2017; Possession Notices dated 29.09.2017 & 19.02.2018 and
Sale notice dated 30.06.2018.

(vi) Copies of Balance and Security Confirmation Letters;

(vii) Copy of OTS Proposal

(viii) Copy of the OTS Cancellation Letter dated 10.06.2019.

A Based on the abovementioned facts and the documents, the Applicant

has prayed for the initiation of CIRP against the Respondent.

8. On issuance of the notice, the Respondent has filed its reply stating

mainly the following:

8.1 The present Application is filed without proper Authorization and is
prima facie liable be dismissed. The Power of Attorney dated 20-09-2003 is
signed by Mr. Tejendra Mohan Basin, named to be General Manager of the

Financial Creditor and the Authorization Letter for filing reference under IBC,
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2016 is executed by Mr. Sunil Chug stated again to be the General Manger of

the Financial Creditor.

8.2 One Time Settlement Scheme ("OTS") was executed between the parties
on December 24, 2018 which is annexed along with the Application. The
Respondent/CD in compliance to the same and to show its bona fide paid a
substantial amount of Rs. 800 Lakhs approximately which shows that the CD
is more than willing to pay the dues. But, the Financial Creditor is adamant
in grabbing the big chunk of Land of the CD at a much lower value. The
estimated Value of the Secured Properties as stated by the Financial Creditor
in their Application is stated Rs. 24.64 Crore which is a lot lower than the
value of Secured Properties. If a chance is given by reviving the OTS, the

Respondent is ready to adhere to and to continue as a going concern.

8.3 The Respondent Company has time and again requesting for the OTS
but the Petitioner is pressurizing it to pay the entire amount which

incorporates the interest part in the most.

9. We have heard the submissions of both parties and perused the
pleadings on record, including the Written Submissions filed by the Applicant.
Since no specific date of default has been mentioned by the Applicant, even
by taking the date of NPA i.e., 30.06.2017 as date of default, the application

having been filed on 16.09.2019 is well within the limitation.

10. The Respondent in its defence has contended that it had entered a One
Time Settlement Scheme (OTS) with the Applicant Bank on 24. 12.2018 and to
show its bona fide, it paid an amount of Rs. 800 Lakhs approximately. If a

chance is given by reviving the OTS, the Respondent is ready to adhere to and
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to continue as a going concern. Further, it has stated that the present
Application, being filed without proper Authorization, is liable be dismissed.
Per Contra, the Applicant has annexed various documents to prove the
existence of debt and default as mentioned in Para 6 of this order. During the
hearing, in support of its contentions, the Ld. Counsel for the Applicant
referred to the Bank sanction letters, Loan Recall Notice-cum-invocation of
Guarantees dated 01.07.2017 issued on behalf of the Applicant Bank, OTS

Proposal by the Respondent, and OTS Cancellation Letter dated 10.06.2019.

11. The Corporate Debtor in its Reply has admitted that it had made earnest
attempts to settle the matter by submitting one-time settlement proposal and
to show its bona fide, paid an amount of Rs. 800 Lakhs approximately. Per
contra, bank has contended that the said OTS was cancelled vide Letter dated
10.06.2019. Be that as it may, a one-time settlement (OTS) proposal in terms
of the judgment of the Hon’ble Supreme Court in “Dena Bank (now Bank of
Baroda) vs. C. Shivakumar Reddy and Anr.” is an acknowledgment of debt.

The relevant para of the judgment dated 04.08.2021 reads thus:

“141. Section 18 of the Limitation Act cannot also be construed with
pedantic rigidity in relation to proceedings under the IBC. This
Court sees no reason why an offer of One Time Settlement of
a live claim, made within the period of limitation, should not
also be construed as an acknowledgment to attract Section

18 of the Limitation Act. In Gaurav Hargovindbhai Dave (supra)

cited by Mr. Shivshankar, this Court had no occasion to consider
any proposal for one time settlement. Be that as it may, the Balance
Sheets and Financial Statements of the Corporate Debtor for 2016-
2017, as observed above, constitute acknowledgement of liability

which extended the limitation by three years, apart from the fact
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that a Certificate of Recovery was issued in favour of the Appellant
Bank in May 2017. The NCLT rightly admitted the application by
its order dated 21st March, 2019”.

(Emphasis placed)

12. To examine the next contention of the Respondent that the present

Application is filed without proper Authorization, we refer to the Authority

Letter & Power of Attorney (Pages 31A -37 of the application), which reads

thus:

. - ! : o :
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AUTHORITY FOR FILING REFERENCE UNDER IBC, 2016 % ‘ A

in exercise of powers conferred upon me by the Board of Directors of Oriental

Haad Office : Plot No. 5, Institutionat Area,
Sector - 32, Gurugram-122001

Bank of Commerce vide Board Resalution No. A-12 dated 01.12.2018, this day I,
General Manager, Stressed Asset Management Verlical, have decided that ctaim
application be filed before the National pompany Law Trbunal under the
Insolvency & Bankruptcy Code, 2016 on bo alf of Oriental Bank of Commerce
against Mis NUWAY DRGANIC NATURALS {INDIA) LIMITED maintaining their

account at Branch Office: Rajpura- Main Patiala Read, Patiala.

In pursuance’to said Boary Resolution, | further authorise Sh. Krishan Lal Guiati
(P.F. No. - 126337) S/o Late Sh. Ramlal Gulati, Chief Manager posted at RRL
Cluster Office - Patiala, to file Claim on behalf of Bank in Form "C* ungage
counselfs and to file application, sign and werify Form 1, written staternent,
applications, affidavils and/or any ather p‘cadings and also do other acts
necessary for propar filing of appfication under Insolvency & Bankrupicy Coda,
2018 and to de all things required for proper conduct of the case at all stages up to
the appeliata stage at NCLTINCLAT, if need be.

o

(SUNIL CHUGH)
![ GENERAL MANAGER
Criental Bank of Commerce,
Stressed Asset Management Vertical,
Corporate Offico: Gurugram

Date: 06.07.2019

TG / Telephones : 0124-4126200, 4126300 Website: wwsw.obeindia.co.in
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KNOW ALL MEN BY THESE PRESENTS THAT | GENERAL MANAGER OF
Oricalsl Bank of Commerce, a body corporate, constituted under The Banking
Companies {Acquisition and Transfer of Undertakings) Act, 1980, (No.40 of 1980) with
its Head office at Harsha Bhawan, E-Block, Connaught Place, New Delhi-110 go1, -
(hercinafter referred to ‘as the Bank’) doth hereby nominate, constitute and appoint
Shri/Smt. Krishan Lal Gulati , §/0/0/o/W/o Shri Rans Lal, st present in the service of
the Bank at Sangrur o be the true and lawful atsomey of the Bank to do, transsct and
execute the following acts, deeds, matters, things, singly or jointly as mentioned herein
fot and in the name and on belialf of the Bank at any place or places in India where the
Bank has established or may establish Wts branches or offices and slso at other places
where the Bank has any property or business or any other nterest, to promote and protect
business interests and activities, relating to Banking. He shall exercize his power bonalide
and in accordance with the authority vested in him from time to fime and algo in
accordance with the laws of ndia including directions issued by RBI under banking laws.

L. The said attomey shail have the following powers 1o do, act, perform and transact
SINGLY i«

8)  To receive and sign, give effectual receipts and discharges in the name of
and on behalf of the Bank for all and any monies which shall come into
bis hands by ‘?‘iﬂue of these PRESENTS;

.

War

Conr. 2.
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On perusal of the abovesaid documents, we observe that the Authority Letter
& Power of Attorney are complete for filing the present application. It is further
observed that this Application has been filed by the duly authorized person
Sh. Krishan Lal Gulati. Thus, we reject the contention raised by the

respondent on account of proper authorization.

1.3 In view of the abovementioned discussion, the debt and default of the

Respondent has been established by the Applicant Bank beyond doubt.

14. In the sequel to the above and the given facts and circumstances, the
present Application being complete and the Applicant having established the
default on the part of the Respondent in payment of the Financial Debt for
an amount being above the minimum threshold limit, the present
Application is admitted in terms of Section 7(S) of the IBC and
accordingly, the Moratorium is declared in terms of Section 14 of the
Code. As a necessary consequence of the Moratorium in terms of Section
14(1) (a), (b), (c) & (d), the following prohibitions are imposed, which must be

followed:

“(a) The institution of suits or continuation of pending suits or
proceedings against the Respondent including execution of any
judgment, decree or order in any court of law, tribunal, arbitration

panel or other authority;

(b) Transferring, encumbering, alienating, or disposing of by the
Respondent any of its assets or any legal right or beneficial interest

therein;
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(c) Any action to foreclose, recover or enforce any security interest
created by the Respondent in respect of its property including any
action under the Securitization and Reconstruction of Financial Assets

and Enforcement of Security Interest Act, 2002 .

(d)  The recovery of any property by an owner or lessor, where such

property is occupied by or in the possession of the Respondent.”

j‘,wkumm

A

15. As proposed by the Applicant, this Bench appoints Mr. Ankit Geel as
e ———
IRP having Registration IBBI/IPA-001/IP- PO0200/2017-2018 /10390 Email

ID: jk.grover27wgmail.com subject to the condition that no disciplinary

proceedings is pending against the IRP so named and disclosures as required
under IBBI Regulations, 2016 are made by him within a period of one week of

this Order. This Adjudicating Authority further orders that:

Mr. Jalesh Kumar Grover, as an IRP having Registration No. IBBI/IPA-
001/1IP- P0O0200/2017-2018/ 1 0390, Email ID: jk.grover?2 7l@gmail.com
Ls directed to take charge of the CIRP of the Respondent with immediate
effect. The IRP is further directed to take the steps as mandated under
the IBC specifically under Sections 1 5,17, 18, 20, and 21 of IBC, 2016.

16. The Applicant is directed to deposit Rs.5,00,000/- (Five Lakhs) only with
the IRP to meet the immediate expenses. The amount, however, will be subject
to adjustment by the Committee of Creditors as to be duly accounted for by

IRP and shall be paid back to the Applicant.

17. A copy of this Order shall immediately be communicated to the
Applicant Bank, the Respondent Company, the IRP named above, and the IBBI

by the Court Officer/ Registry of this Tribunal.
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18. The Application stand admitted and disposed of accordingly.

Sd/- Sd/-
(L. N. GUPTA) (HARNAM SINGH THAKUR)
MEMBER (T) MEMBER (J)
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